_Ej:‘JlﬂN -;’-El E1_14 23 Fr om: Z0E ALER ROUCHATE 122037948 To: PRl 2a24R28T

BELETE wricHEvER e RIE
(1) REPORTABLE: YES/NG,

[2) OF INTEREST TO OTHERA JUDGES: YES/ND,
(% REVISED.

le{:meEl-w{E-: uuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuuu .dﬂ.’.‘.. -
DATE sianATpRE M G MEDIA LIMITEDR
' FIR=T APPLICANT

CasSEND: 1242709

FERRIAL HAFFAJEE
SECOND APPLICANT

v

THE PRESIDENT OF THE REPUSBL.IC OF SOUTH AFRICA
FIRST RESPONDENT

THE DEPUTY INFORMATION OFFICER

OFFICE OF THE PRESIDENCY
SECOND RESPONDENT

MINISTER IN THE PRESIDENCY
THIRD RESPONDENT

QPEN DEMOCRACY ADVICE CENTRE
AMICLS

APPLICATION IN TERMS OF SECTION 7B FPROMOCTION OF ACCESS TO
INFQRMATION, ACT 2 OF 2000

CORAM, SAFIRE, A

JUDGMENT

At the outset of the hearing, counsel for the applicants stated thal the second applicant
no Jonger sought any relief and in effect withdrew from the procecdings. Differences
hetwean Ihe parties relating to the locus standi of the Second Applicant became

irrelevant once it was so announced.
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No questions of cosls arose {ram this announcement.

T deferred the Application for Leave to make submissions as amicus curiae vntil the
applicants and respondents had concluded their arguments; at which stage it could be
aauged whether there still remained any fresh argument which could assist in the
decision of the ense.  After counsel for the pariies had camplated their argument in
making their submissions T heard counsel for the proposed amicus, who did not have
anything new, relevant, end pertinent to add to what had already been canvassed at
some lengtl. The Respondents were opposed Lo the admission of the amicus, |
accoringly, having hnd the advantage of having in fact hearing the proposed amicus’
point of view, made ao order on his Application for Admission of the Amicus 1o the

case.

The application is made ir 1erms of section 78 of the PROMQOTION OF ACCESS TO

INFORMATION ACT No2 of 2000, (PAIA) the operalive portion of which reads

8 Applications regaviling declslang of tafarmatlon officers or relevint nuthorikics
of suhlic hodles or heatds of private odics
{1} A requesicr or third panty refesred 10 1n section 74 miy only apply lo d courl for
approprinte reliel in terins of gection 82 ofter ihat requesicr or third pady his exhausied 1he
inteenal nppenl procedire ngninst o decision of (he information officer of a public body
provided for in ecclion 74,
{21 A requesler-
(a) that lwg been ansuccessfid in an inernal appeal o (e rlevan)
awlhority al @ pubfic bady,
(n npgrieved by a decision of (ha relevant authority of o pl.lbfllf.' lody

to disnllow e inie lndging of an inlersal appen! in terns of section T8 {2
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{c) aggricved by o declsion of the infannation offiger of i puhlic body
raferred 1o in paragraph () of the definition ol pablic body' in section 1-
{i) 1o refuse o requesl for nocess; or
i {uken in terms ol section 22, 240 (1) or 29 (3); oF
(d Agprieved by o declsion of (e heird of n prvate by~
i) 1o reliise o regueest for aocess; or

{ii} sken in (erms of seotion 54, 57 (1) or 60,

miny, by way of an application, within 3 (liys apply 10 a cann. for appropriuke relict'in lerms

of scction #2.

3. ..

The preamble to the Act makes it elear what principles and underlying considerations
are ta govern in conatruing the Act and applying its provisions. The preamble reads as
follows:-
ACT
To give effect to the constitutionnl right of necess 1o any information held by the

State ond any information that is held by another person and that {5 required for the
exercise or proteciion of oy rights; and to provide for metters comnected therewith.

Preamble
RECOGNISING THAT-
* the system of government in South Africa before 27 April 1994,

amongat others, resulted in a secretive and unresponsive culture in public and private
hodics which often led 1o an chuse of power and human rights violations;

" section 8 of the Constitution provides for the horizontal application of
the rights in the Bili of Rights to juristic persons to the extent requlred by the nature
of the righls and the nature of these juristic pecsons,

. section 32 (1) (a) of the Censtitution pravides that everyone has rhe
right of access to any information held by the State;
* section 32 {1) (b} of the Constitution provides for the horizantal

application of the right of access to information held by another person 1o everyane
when that information is required for the exercise or pratection ol any rights;

* and national legisiation must be enacted to give efiect 1o this right in
section 32 ol the Constitution,

AND BEARING IN MIND THAT-
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i
* the State must respeet, protect, promote and flfil, at least, alt the rights
in the Bill of Riglts which is the camerstone of democracy in South Aftica,
* the right of access te any information held by a pubfic or private body

may be limited to the extent that the limitations are reasonable and justifiable in an
apen and democratic society based on human dignity, equality and freedom &s
contemplated in section 36 of the Canstitution,

“ Ressonable legislative measures may, in terms of section 32 (2) of the
Constitution, be provided to alleviate the administrative and linancial burden on the
State in giving cl¥ect 1o its obligntion to promote and fl{il the right of access to

information;

AND JN ORDER TO-

* foster a culture of transparency and accountability in public and private
bodies by giving elfect to 1he right of access 1o information,

* actively promote a society in which the people of South Africa have

effective necess to information 1o enable them to more fully exercise and protect all
of thair rights,

It is common ceuse that the Applicant bas fulfilied the condilions precedent o the
application provided for in sub section (1) by making the approprinte application for
pccess to Lhe record, and pursuing the internal appenl available on refisnl of the

application.

The circumstances giving rise to this application are 0s follows:

In 2002 the then President al the Republic of South Africa, Thabo Mhbeki, having
abtained the coneurrence thereto from, or the permission of, the then Chief Justice,
dispatched two sifting judges to Zimbabwe to conduct an investigation on his behalf.,
The papers are not clenr what the mission of the two judges wes. A precise statement
ol their terms of reference is not to be found in the affidavits. Trevor George Fowler,
on whose nffidavit the Respondents principally rely stated in this conpnection

“In 2002 the 1wo justices were appointed as something in the noture of envoys

(referred to in this afidavit as “envoys™) of the President of the Republic of Sculh
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Africa in order to assess the conatitutional and legal challenges that had emerged in

Zimbabwe and 1o report on those matters to the President directly pnd in confidence.”

The President was of course aware of the importance to South Alrica of stability in

Zimbabwe,

The emissaries reported directly in writing (o the President on their findings.  Thig
report is, in the lznguage of PALA by definition a record in the possession of the First

Respondent. Tts contents have never been publicly disclosed.

The Applicant applied to the Second Respondent for access 1o this record but was
trned down, This decision of the Second Respondent was upheld on an internal
appeal being made, The Applicant now applies to this Court in terms of Section 78 of

PAJA

In the refusal of nccess 1o the recard which was contained in a leter of the 28" of July
2008 addressed $o the Applicant’s attorneys by the Deputy Information Officer, one
T'revar Fowler, stated that he was of the view that the disclosure of the contents of the
Record would revesl information supplied in confidence by or an behalf of another
State ar an international organisalion. e went on to say that PAIA entitles him to
refuse u request Tor access to o Record of the body if the record contains an opinien,
advise, report or recommendntion obtained or prepared for the purpose of nasisting o
formulate g policy or take n decision in the exercise of 8 power or performance of s
duty conlerred or imposed by law. Fe concluded that access to the Record requested

by the Applicant was to be justifiably refused in rerms of Sections 41(1){b)(i) and
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44(1){a) of PAYA. The letter ended by drawing the awention of the Applicant 1o
Section 74 and 75 of PATA which provide that an appeal aguinst his decision was (o
be made within 60 days of the Naotice. As we have seen this right of appeal was
exercised, but the appeal was unsuccessfl and the Depuly Intformatlon Cfficer's

decision was upheld.

The Applicant then launched the present application seeking reliet which this Court in

terms of Section 82 of PAIA is enlitled to give Section 82 reads as follows:

*The cours hearing an applicaion may prant pny arder tull is just and equitable, including

orders-

{n} confirming, nmending or senting aside the decision which is she subject ol 1
npplicniion concemed;

(b} requiring from the infonnalion afficer or relevant authority of a prblic bady or the
el of b privirie body 10 1ake such action or (o refmin fran Inking such action ns he

conp. considers necessoey within o period mentisned in e order,

{<) granting an interdict, inlerim or specifia reliel, n dzclimiory order or compensilio,
ar
)] ns la cosls.”

In the Founding AMidavit the factugl background that has culminated in this
application was fully canvassed The Affidavit also contains s synopsis of the
Constitutionn! role and objects of PATA. This aspect of the information appears in the
preamble te PALA to which reference has been made.

The Affidavit also deals with the public interest concerning the activities of the

Zimbabwenn President and his regime’s conduct prior to, during and after the
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Presidential Election in Zimbabwe in 2002 1t would not be unreasenabie 1o infer that

it was in this connection that the judges were sent to make their enquiries,

T.astly the Applicant examines the Respondents’ grounds of refusai of access o the
Record and cantends that the grounds for refusal are without substance  Following on

this the conclusion is reached that the Report ought to be released.

In these proceedings the Respondent opposea the granting of an order in terms of
Section 82 and hes advanced greunds additional to those originally relied on in
refusing nceess, upon which the Respondents seek to justily the continued refusal 1o

rllow the Applicant sccess to the Record

Sectian 8| of PAJA provides that for the purposes of the chapter within which the
Section thila, proceedings on application in terms of Section 78 are civil proceedings.
The Rules of Evidence applicable in Civil Proceedings apply Lo proceedings on
application in terms of Seciion 78. Thirdly the Section provides that the burden of
estoblishing that a refusal of & request lor access complies with the provisions of the

Act reats on the party claiming that it so complies

The Respondents rely on Affidavits atested by Trevor George Fowler, Man-
tombazana Rdmie Tshabalala-Msimang, Frank Chicane, nnd Kgalema Pefrus
Motlanthe. These deponents have nol indicated (hat they have personn! knowledge of
the relevant facts on which the Courl is to act. None ol the Deponents were privy (o
the appointment of the two Judges and cannot of their own knowledge describe their

mandate and their terms of reference.  These Deponents cannot of thelr own
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knowledpe testify as to the purpase of the mission and nor can they or any one of

them spy what took place in Zimbabwe and how and fram whom the information in

the Report was oblained.

On behalf of the Respondents it was argued that the august positions in government of
the deponents were sufficient guarantee of the acceptability of what they said and that
the fiearsny rule did not apply to them Clearly it was not possible 1o accept their
evidence on crucial matters where clearly they did not have personal knowledge
thercof Where the depanents deal with the applicability of the two sections relied on
for refusal of nceess they do little more than recite the wording ol the statule, withoul
providing any factual evidence referring to the cantents of the report to support the

gxercise of the discration therein alYorded to refilse access.

The Respondents contend in the answering aflidavits (though not in the original

refusal of nccess or in the appeal arising there Irom) thar the Record is excluded from

the ambit of PAJA in terms of Section 12{(a) of that Act, because it is a Record of

Cabinet. Factunlly this is incarrect and therz is no basis for such a contention,

The evidence is that the Judges made their report directly to the President snd that it
remasins in the office of tha President until this day without it ever being incorporated
in the Records of the Cabinet. Cne of the Deponents was & member of the Cabinet
and she did not in her Affidavit sy that the Record was a Cabinet document. This
particular reason for refusing access which wns raised for the Arst time in the

Respondents” Replying Affidavils cannot be sustained,
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The Respondents anempted to overcome this difficulty by reference to the
constitutional delinition of the Cabinet which includes the President but the abvious

answer 1o this is that the President on his own is not the Cabinet.

A paint raised by the Respondents regarding the inadmissibility of aliegatlons by rhe
Applicants in the Founding Affidavit as hearsny was not pursued in argument. In any
event the essentinl facts in this maller on which the Applicants rely are either comman
cause or matters of public knowledge, of which Judicial natice of which can be taken
Whai is not cammon cause are essential facts required by the Respondents (o fustify

refiusal of sccess to the Record

| now furn to the originally cited grounds of refuse) of nceess in terms of Section
41(1)(b)(i) and 44(1}{(n}.

The Respondents contend that the Repor is excluded (fom the pravisions of PATA
because it contained information “supplied in confidance by or on behalf of another
State or international organisation” thus bringing it within the rerms of Section
41((B)1) of PAIA. This argument cannat be sustained in the absence of evidence
thet the record cantains information obtained in confidence. The affidevits on which
the Respondents rely contain no nllegations made by persons who have the relevant
personal first hand knowledpe 1n order to justify a refusal it would have bezen
necessary for the Judges or ane of them to state that information on g speciiied fopic
had been obtained fram a specified person in terms of confldentinlity. Furthermore
there is no evidence from any source that the Repon contains information aupplied on

hehalf of another State or arganisation There is nothing to show that the mandate of
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the Judges confined to them to obtaining information from anather State or
internationsl organization. Moreover there is no evidence of confidentiality. To

misdeseribe the judges as “envoys” does nat overcome this difficuly.

Section 41{1)b)i) of PAIA provides thar-

“Tle Infannation ONTcer of a public bady may refise o request for necass 10 0 record of {he
bady il {is disclosure would reveal information supplied in confidence by or on behall of

unafher slale ar an international orgenisntion.”

The Secliun. quoted containg o discretionary ground of refusal. The use of the word
“may” is in this instance an indication of discretion and it is a discretion which muét
be exercised in fuvour of disclosure unless thare are rensans, whigh must be stated, for
refusal. These reasons must be identified and established by evidence This is net so
in the present case. Only the ludges themselves or the persons from whom
information was received can testify as to whether it was supplied in confidence by or

an behalf’ of anather State or organisation

It is also surprising that the contents of the Report should contain such material for on
the evidence the Judges were mandated (o investigate certain “constitutional and legal

matters”. These are nol abviousty or negessarity of a confidential nalure,

The Reapondenis have in their Affidavits made it quite clear that the inlformation in
the Repert was not obtsined exclusively from the Zimbabwean Government or its
representatives and they have accordingly failed to distinguish those parts of the

Repart which would fall undar Section 41(1)({b)(i)

11
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The Respondents Rirther ground the refusal of aceess to the Repert an the provisions
of Section 44(1} {a) of PAIA. This Section provides {or a further discretionary
ground on which access to a Record may be refused. The ground for refusal in terms
of this Sub Section is that the Report was “obtained ar prepared ... for the purpose of
assisting to formulate & policy or to take a decision in the exercise of a power of

performance ol a duty conferrad or imposed by Law ™

The Respondents state that when the President commissianed the Judges, their brief
was to “nssess the constitulional and fegal issues that arose prior to the 2002

Presidential Elections in Zimbabwe ™

Fowler in hig AiYidavit upon whicl the Respondents rely, says “that the Presidenl at
the time, Mr Mbeki, appointed the Justices, imfer alia, primarily 1o assess the
constitutional and legn! issues that arose prior 1o the 2002 Presidentinl elections in
Zimbabwe and report to him in his capacity as President and Head of Stote™ This
indicates that the mission of the Justices was not to obtain marerial upen which the
President coyld formulate policy. This is confirmed by Fowler's following statement
that “A related purpose of the mission which arcse ence the President had sight of the
Report was that he was able to utilise the Report 1o assist him in the formulation of
policy ond teking of decisions in the exercise of his powers or the performance of his
duties in the aforementioned capacities in relatien 1o the Zimbabwe situation, which
powers and duties have been conferred and imposed on him by law  The Report is in

the possession and contral of the First Respondent and forms part of the dacuments
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that continue to inform him as he lends support to thae new Government in

Zimbabwe,”

Emerging Irom these stalements is the conclusion that the Report was not initially
commissioned in order to enable the then President to formulate policy. It is clear that
anly after he had obrained the Report that according to Fowler the President found it

ysefitl in the formulation of policy. In these circumstances it cannot be said that the

Report was obtained and prepared for the purpose of nssisting in the formulation of

policy.

1ts useluiness only became apparent to tha President after he had received the Repon.

The quoted parograph confirms what hns alrendy been observed in relation to the

Record nat being in possession of the Cabinet.

There were contending arguments refating to the nature of the present proceedings (or

the Respondents it was cantended that these proceedings are in the nature of a review.

The conclusion to which 1 have come is that the application provided for in Section 78
15 sul generis. The Cowr is 1o assess from the facis placed belore it whether the
Record to which the Applicant seeks aceess should be disclosed or not. The Act

places an onus on those denying access ta establish their justitication therefare.

In the present case the evidence placed before the Couri does not establish such

justification and the Applicants are entilled (o relief
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[n terna of section 82 of the Act L order that

i The refusal by the [nformation Officer of access to the Report, and the
canfirmation thereol on appeal, is5 set aside;

2 Thai the Respandents or such of them ns are in possession of the Record,
being the Khampepe-Mosencke Report compiled by the Honourable Judges of
those names, alTerd access to the Applicant thereto;

3. The Respondents supply the Applicants with a copy of the Report within 7
(SEVEN) days of the date of (his order,

4, That the Respendents are 1o pay the costs of this application including the
cogls pitendanl on the empleyment of two counsel, jointly and severally, the

one paying the others 1o be absolved.
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