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e peslicioy o gouth African Law as far as fraud, forgery
and dbtertny {a concerued {8 as followar
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4. ¥raud

Fakada “he  -oubn African law recognlzes fraud ad a crime,
hxving edopted the common law position in the Roman
Gavelh law  where etelliionatus (fraudulent  condust)
was regarded an  Ccriminal conduct, tellionatus
formend part of the Ruman Law, wag uplfied with the
criming falet by most prominent writers in the Rowan
betes law, and acveptad {n South Africa asg a separx.
te crime, known as fraua,

Vo i Teday  Eraud 1& part of  Scuth  Africa copmen  lav

svimes, and 18 gonerally défined an:

"the unsawful meking, with invent Lo d
fraud, of & misrspresantariocn ol cun

actual  prejudice o which & »
prejudicial to another*®,
Lo odeFinltion L8 thoat of the leoading wwr? an o
Luw Crimes in South Africa, Sourh Afr o KORAGE
B ae R

. aw and Proaeduae, volume ~T1, Becond EFAVEYC
3L TIRNATEARETESY, T RY puA Hunt and JRL Milton, U
w80 the definition adopted by thu Apuells

Sv. ton of the Supreme Court of South Aftica -
~innoat others, the followlng declefions:

¢« coneq and More 1946 AD 350 at 392

V¥ DAVTER TU7DTAN 1635 at 170

Soocnpmaly Form tu o can be atated
vt o ponelats o* the Followlihg #1a

that Lhe oyips o
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Maoach 9! the acclsed person muat have bLean an Uy

awr. b oaneg. oand it ctanda to reagon thabt A fraadu
LaI% ariatier T s

Cent o omiaraprassation which bri
Pef ot *H&‘ on pobtential predudice will noraliy o
celawd i, N .
o ; 7
edaay EQSTU‘ftnﬁﬂfﬂLiuP .
L LR PR IR e e e A *
“ofaot or Facte ndsn be misrepresented Y fte HO-
g pareoa, dand Lo gounh Afcivan lew sugh wldte-
cencntanion can ba commrcvad  Lhraugn aonduct,
' }r;:<} ‘ffatiding Lo JMeclose  Faches G foTormarion
s ji g bd Daavs eany didoloded) 0l BApPCELALd
v L G i o defradi
e, ubn African léw inwent bo Jdetraud wanally hao
y \ & v v A - |
b 280 DOelRY R sapetl 4 ~hs actual or legsl Inved
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tion o Jducegiva and the inrention to indnce another
Lo alrer of abataln from altering hig legal position,

ode3 1y Ledal o setup! taboasion
Uere vhe south African law followe Englian Law and
wowobsiin of Darry v Peek (1889) 14 app Cawe 337
5 toyarded a8 the CLlEBsIC BLatemsnt of the law;

-
\
{

*wraud 1A proved when ft 1s enhows  that i

faulse repregenptation nae been wmade  (!)
knhowingly or (2) withoult, or (3) reckleasly,

- careleds wphether b He true or falze, Al
though 1 have treated tha gecond and Lhigd
ag Alstient cases, I think the third !a hu:
an ingtance wl Lhe sécond, for oae who waken
a  stalemént under such circuamsbancas  can
navVe NG real belief {n {te trutht®

Che vove definition of Locd Hergchell hap been an
e, 4w fuwe:ﬂwu South Africanr deolslons, B
%zﬁgq 18487 L 8& 375 (A) av  282W3 befng tho 18s
LLARL L SUe,

T S B O s tr;»“;; e“__;'d g

e B i i1 i ke b PTTES

faals the BEpgliah posiilon Yas peon acoepted [0
e, 'n ore London and globe Financs f(zLHULQ Ing 1.1o

ClveL. ) oop TI8 judge Suckley declJedTiE Fatlowen:

*ro deceive fe to induce a man bto haliove
that a ining J9 trwe which e (alee, un!
aiiich the perdon practising che devell
ar belicves to be falme. Te defraud is Lo
ﬂnprivw,hy deceit, 1t dg Ly degait 2o Inducs
& qan bbb oact te bls injory. Hore Leragly $%
may be pui that vo deceive ls by VFalsshood
o fnduce a gtate of mind, and to Jdafreud (s
by decelt (0 inducs & course of

Rl 5

D@ Heyne antt Uthneps f938 03 SA 604 (A) av 620

. L. EpPrOacr Wwha adoptsa.
o g ok e caudation HE

Fele Mushl oo oo saddaal link Detwaen the f1~~ﬂ'zawm«
vatian aad the prejudice, che Zormar cxlAIng  Lnd

\
i o
,d"r,_-';,

by i TR Tra At o
el . e

African Law rocugnlzes twe kinda of praejuthee,
Wil FEGEEChraal | and psteUtinJ wtelgiite 58 93f-
Jie o ant  ia o caszas ot fraud, T o redudic nead  no
Do praprietary, and potential yrej dige w*l; suf
T v fo v Heyow Bupra a desaription of pretadice
dv dupy.ied ©n Che liney zer oLl ahovs,
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er une conveniance of Lhe Court, I annex hereto a
protazopy {marked A) of pages 755 to 78) of South
hliriean Criminal fLaw and vrocedure, osuprAa. This
text elaborates the short summary set out avove, I
asavciate myeelf witk and adopt thlas extract as a
Gorre v sratefient of the law relating to fraud {n
soaklo africs &nd regusat that it ho regarded ax in-
coiparated dn this affidaviy,

Faadluy for fraud

Selvion 276 0f tne South African Criminal Prvucedure
Aot, Act Ne 51 of 1977, provides that the following
fentencen may be passced upoen & perdop conviclted of
an Otfwnce, whicn will {nolude fraud:

mpriaoament

Farindical imprisonment

Laviaration as a habivual criminal

to any institution eatablished v law

Cogmiet g

- -

E Fineg,

tEmvagraph 4,1.2,1, rafers Lo the gentencea of Jdeats
nibet ey not be inposed for o conviction of fraud).

Tre onavtdre of the penalty imposed by the Couri ia
Jrwvoeodonary and may, in serious cases, L8 & combl-
cavion ofy  for axamply, imprisonment (of which a
poct wnomay be suspended at the dlscrattun ot the
Covrd coupled with a {ine, or it may ba decuernined
by vne facta and clrcumntancees of the caseé and the
Cnurt'e Interpretation thereof,

8
£

fny &nd gttering

ne eontbh AErRLoan law alsc reudynizes Topgery and

dbbars vy as crimes:  Forgery and Doteclay ave ane-

til ity deflined as follows;

Fouaes
“unlawfully making, with intepr no defrauvd,
a falsgser Jovument which cauvses aciaal preju-
. il g . v : L B % 4 2
dlee op which 1y potan bglly pridadtefal o
another*, Pl

iy, Bl i

S g

tn patclng off, unlawlfully and wwith lInwent
te defrawd, & falsga ducunment wWiloh Caucag
Actual prelddice which 18 potsatislly
diciael to anothar®,
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Trass ‘arinitions are a.eo thoses of the leading work
or ceemon LAW Crimag in south Africs, 2outh African
Lav 2nd_ Procedurs, Volume IT, second EJTEIDON ’
ST ARG 0., by PMA Hunt and JRL Milton, I€ is
accopead py the, appellate Division of the Yupreme
Court of Boubh Afcics, amongat others, thac thess
are two distinot crimes, Ges

Rox v Hymana 1927 AD 35 at 38
I sunmary form ft can be wtated ¢
forgery conslats of the fol.owing elam

b _dncinent

tr . avident from the authoritiesa in goulth Afridan
. o Law tLhat various items have been consldeced au
Gucutents including negotlable instrieents, qea

by BYRANSE 1927 AD 4%

PSSR S

rae valBity-.

A taocument® ie false f ft tells a 1l akrcu
self. K forged document usually tells 2 lie

chn L=L80n who made the document ot aunthrrizad
pasiio, The lde can wte a8 to the decumenc ' a  QON-

cukk, a8 wall,

making the Documant False

v iy can be done in varioun waye inuluding the oxXd-
{5 0f kne whole thing., 8S«¢

G
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i v bormahl 1966 (2) Prentice watl oY 2271 k)

. eleably unlawful For en aegudsd pefdon L0 exd
¢ to & false document woich ha iv in s
tiliad to do,

tncent bo Defraud .
R Wl ek & M , 5

e ogscuged pergon oyt HAVE intended bo Aafraud.
srara . e po Aiffgrepce ROCWERD, thia elenant  for

fracd and for foraary.,

CRuG

T e L

A caagal Liuk omust @xist barwaan the naking of Lune
cutae dogument and the aotusl or potont izl pfﬁjudiu@
engi-nfer ed, here s Little Jifferance DETWRED

ewatdon i fraud apld caumation in £orsury, Have

Coat  drn forgery tha wpoteéntialimy af preiudlice {4
: & [ Vo o 1,,1 3 o h 3 ¥

1y regarded 48 ex18LIRG once the falze deoument
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Y4 made, Whereas f Traud oA communication {8 re-

g

Guired,

Prcjudiﬁa

agnln South African law, s with tne crime of fraud,
reosaniges two kinds of prejudics, namnly real (ag-
Lial) ang potential prejudice which will suffice,

T, oeammary form it can be atated that ihe criwne of

i

antering consists of the following elamsntatl

f dpcumant

L T T ) Laaat 5

vou vane principles apply here that apply ©O forgary
end fraud

Mz BAalelt
: aom@ principles &pply nere enge apply to forgery
aad Lraud,

R § T
roteing off

v situation in South African Law 18 akin to
coxivion in EBngligh law, mhe south Aafrican cov
4 sar to regquire nothing mece Lo o proved Laan
153 parson having tendered of avvempeed tuw ten-
‘ur 4 falee ingtrument. In sssence therd Muwt o ona A

Jamurication of a forged docwnent by & @cumes
il Brdss t() &hOthE‘Ia

=
¥
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UPLLALEES ¢
e vame pripciples spuply hare Lhde maply 24 RISy
and fraud., '

turguy to defradd

~e came prinstples sppElyY heds PO ABRLY & corgwry

ana o caud

sauein Fa § : i

‘_...._.J ' .2

csrin the pame peiuciples apply hoere that Appiy
fm{gufy and ﬁ(ﬁdd.
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